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Dear BEREC, 

For the last 20 years Strand Consult has studied the global mobile telecom industry and have 

published hundreds of research notes and a big quantity reports about the telecom market. In part 
of that time we have looked at Net Neutrality. 

I have undertaken (in my own time and at my own expense) to make this review of your proposed 

guidelines for implementing “net neutrality” in the EU 

Here are 5 research notes we have published and a report (pfd file) we believe BEREC must take 

in to consideration in their consultation:  

1. The EU process to create Open Internet guidelines lacks transparency, independence and
credibility

2. Net neutrality: Feelings may be justified in the debate, but there is no excuse not to follow
an evidence-based approach to regulation

3. If the goal of the Open Internet is to ensure users’ rights and a good network experience,
why did the EU ignore 8 telecom regulators who wanted to expose bad smartphones?

4. The EU’s net neutrality rules and BEREC's implementation guidelines are a threat to
MVNOs that want differentiate themselves

5. Should you trust Sir Tim Berners-Lee on net neutrality?
6. Report: “The moment of truth – a portrait of the fight for hard net neutrality regulation by

Save The Internet and other internet activists”

Strand Consult believe that BEREC’s net neutrality process needs transparency. And we believe 

that BEREC and EU must be aware that US-funded Internet activists have big impact on the EU 

process for Open Internet rules.  

The key findings from our report are that Google-funded SavetheInternet.eu forwards each mail it 

receives to the general mailboxes of the 28 national regulatory authorities.  In so doing, they can 

inflate the number they purport on their website to have generated in support of hard net neutrality. 

In addition, about one-third of the responses come from Americans in the USA. When adjusting for 

this, it is likely that SavethInternet.eu has generated only a few thousand responses, but none of 
them authentic. It is grotesque that telecom regulation is now the product of clicktivist email 

campaigns. 
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Our report also shows that Google has an outsized influence among the stakeholders, having a 

financial interest in 7 of 14 of the stakeholders which BEREC hosted in December 2015, including 

three of the four “consumer/civil society” groups. Moreover of its “expert” panel in February 2016, 

two of the four panelists come from Google-funded organizations.  This is highly inappropriate, and 

it is difficult to see how BEREC maintains independence. 

Our key contributions to this consultation are  

1. There is a lack of evidence to support the heavy-handed guidelines BEREC proposes. 
2. There is a lack of transparency in BEREC’s process on net neutrality 

3. BEREC has over-interpreted the EU law to deliver hard net neutrality provisions that the EU 
Parliament unanimously rejected.  

4. The guidelines themselves are absurd. For example “zero rating is neither allowed nor 
prohibited”. 

5. As for Specialized services, no one can define it, and BEREC’s guidelines are probably 
violate competition law. 

6. BEREC is abdicating its jurisdiction in telecom regulation to become de facto law makers.  
7. BEREC ignores real world touch issues in favor of vague rules. For example, the quality of 

the phone is a more important driver of user experience of network quality than BEREC’s 
ideology, but it’s guidelines offer nothing concrete to improve user experience. 

8. BEREC select stakeholders based on best arguments. This is another grotesque example 
of how BEREC prioritizes the needs of Google above Europeans, including children and the 
elderly.  

 

Net neutrality feelings may be justified in the debate, but there is no excuse not to follow an 
evidence-based approach to regulation 
 
Strand Consult has studied this issue in depth in various countries and has produced a report titled 
“Understanding Net Neutrality and Stakeholders’ Arguments”. This response to BEREC´s public 
consultation on guidelines on implementation of net neutrality rules provides some background on 
how the debate has evolved in the US and the Netherlands, two countries with net neutrality rules. 
 
A detailed list of specific issues and comments follows below (pdf) 
 
Best regards 
 
 
John Strand 
About me www.understandingmobile.com 
Email js@strandconsult.dk  

 



 

    

The EU process to create Open Internet guidelines lacks transparency, independence and credibility.   

Page 1 of 8 

 

The EU process to create Open Internet guidelines 

lacks transparency, independence and credibility 
 

The Body of European Regulators for Electronic Communications (BEREC) is collecting feedback 

on its proposed net neutrality guidelines through July 18. While BEREC may claim that it is taking 

public input, the truth is that the de facto guidelines were made long before the public consultation 
started. The consultation process is just a formality to make it look like BEREC listens to the people. 

Substantive change to the guidelines is unlikely, so the only way to undo BEREC’s illegality is to 

bring attention to its secret processes. 

The rules adopted by the European Parliament and subsequent agreement by the European Com-

mission and Council represent an important compromise not to unduly hamper freedom and innova-

tion. At the time of the Parliamentary vote in October last year, amendments crafted by Google-

sponsored net neutrality advocate Barbara van Schewick were rejected. However those provisions 
made their way into the BEREC interpretation through a series of closed door meetings. This repre-

sents not only an violation of the EU law, but a circumvention of the democratic process. 

 

At the launch of the guidelines on June 6, BEREC Chair Willem Eschweiler pronounced, “We are 

not making new rules.” This is reminiscent of the Federal Communication Commission (FCC) Chair 

Tom Wheeler announcing his effort with the line, “We are not regulating the Internet”. The truth is in 

the contradiction. The real story is the opposite of what is said. 

Strand Consult participated in a stimulating workshop hosted by the Slovenian telecom regulator 

Akos. Strand Consult commends the Slovenian regulator for organizing the event, allowing the dif-

ferent perspectives to be presented, and making the proceedings public. It is a stark contrast to 

BEREC by which stakeholders are hand-picked to conform to pre-existing views, discussions held 
in secret, and proceedings are unavailable to the public.  

Like Netherlands, Slovenia is the European country that took an extreme approach to net neutrality, 
legislating hard rules in 2012. However before the time of promulgation, a line item to ban pricing 

flexibility was removed. Hence zero rating is legal in Slovenia. However Akos has since selectively 

banned different practices, allowing the state-owned incumbent to zero rate the European Champi-

ons League and its proprietary service while prohibiting competitive operators from launching zero 
rated Slovenian content platforms and customer service applications. Unsurprisingly all of the tele-

com operators have sued the regulator for its patently arbitrary and capricious decisions. This small 

country is a microcosm of what to expect with net neutrality rules going forward: subjective regulatory 

decisions and subsequent litigation. 

It was clear however that none of the supporters of net neutrality—whether the EU, BEREC, Akos, 

or activists—could present facts or evidence as to why proactive net neutrality rules are necessary. 

Thus the decision to support Open Internet rules is based on emotion. 
 
10 reasons not to trust BEREC on net neutrality 
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Some 50 countries now have hard net neutrality rules. But the fact of the matter is that hard rules 

don’t bring more clarity; they only lead to more dispute. The bottom line is that net neutrality rules 
undermine competition because they violate the Constitutional tenets of democratic society: the free-

dom of speech, enterprise, and contract. Moreover when operators are forbidden to manage their 

networks, they are in effect being deprived of their property, which amounts to government seizure. 

Here are 10 reasons why you should not trust the BEREC process. Journalists can fact check the 
following claims. 

1. Lack of evidence for the need of rules and guidelines 

The EU Open Internet law states that its purpose is to “Guarantee the internet as an engine of inno-

vation”, but there is no proof that these rules create innovation. No regulator in any country has 

conducted any empirical assessment of whether the policy works to create innovation. In fact, a 

survey of the countries with hard net neutrality rules to date including Netherlands, Slovenia, and 
Latin America, shows that the level of third party innovation by local country providers declines once 

rules are imposed. The vast majority of the world’s internet innovation comes either from countries 

with soft rules or no rules. In the case of the USA, most of the leading apps have been created long 

before the FCC’s Open Internet Order. 

BEREC’s “evidence” for the need of rules amounts to two surveys. One is a review of the contract 

disclosures from European operators in 2011, noting that a minority of operators disclosed that they 

might restrict traffic under certain circumstances. However this is not the same as operators actually 
engaging in restrictions. BEREC never verified whether these restrictions ever occurred, how long 

they lasted, and if they did, whether there was any harm. Essentially BEREC’s justification for the 

need of rules today is based upon an extrapolation of contract information from 5 years ago. 

 
BEREC’s second survey was conducted with users to see how they value net neutrality. The results 

showed that users, those who have even heard about the issue, had a more nuanced view of the 

topic. Above all, they stop caring about it when it means they have to pay more for Internet access. 

While these surveys are interesting, they do not constitute a fact-based foundation on which to build 
a sweeping ex ante regulatory regime. 

A survey of the academic literature finds almost no empirical investigations, only theoretical. Of 

those, more than half of the articles say that net neutrality leads to ambiguous if negative results. 
The European Commission released a study concluding that digital innovation comes from the inter-

play of the ecosystem actors working together—networks, device makers, third party services and 

so on. And yet, the EU has adopted rules which prohibit a key part of the ecosystem from working 

with the others. 

It may be the case net neutrality is now law in EU, but that does not mean that BEREC is justified to 

make extreme interpretations. 

2. Lack of transparency 

By the time a regulatory body issues its proposed guidelines, in practice, it has issued the final 

guidelines. The real work of making the BEREC guidelines went on behind closed doors following 
the European Parliament vote in October 2015. This is also corroborated by net neutrality analyst 

and proponent Chris Marsden who described the process as being conducted “largely in secret”. 
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It bears mention that Google-sponsored activists including Barbara van Schewick and Netflix and 
lobbied hard to have amendments added to the EU rules which would deliver extreme versions of 

net neutrality, but these were rejected by the European Parliament. However the provisions advo-

cated in the rejected amendments are now in the guidelines. This is largely the work of Frode Søren-

sen, a self-proclaimed net neutrality activist, from Nkom the Norwegian telecom regulator who leads 
the BEREC process to create guidelines.  

Following the Parliamentary vote, Frode distributed questions to hand-picked “stakeholders” de-

signed to lend support for the rejected provisions which are now part of the guidelines and to partic-

ipate in a closed door meeting on 15-16 December 2016. This can be evidenced by the response of 

European Digital Rights (eDRI) on 15 December where it responds to BEREC’s solicitation on the 

key provisions. eDRI, an organization sponsored in part by Google, purports to speak for end users 
and civil society. Its response to BEREC references van Schewick 6 times.  

 

eDRI declares, “We think it is essential that BEREC hold an open consultation early in the process 

(underline by eDRI) to gather input from a broader range of stakeholders before drafting starts and 
before the final implementation guidelines are adopted. We therefore recommend BEREC hold the 

consultation in Spring 2016.” From eDRI’s perspective the call to have an “open consultation” for a 

“broader range of stakeholders” facilitates the participation of clicktivist campaigns by its partner 

SavetheInternet.eu, but the point is still well-taken. Even the pro-net neutrality participants Marsden 
and eDRI found the BEREC process to be secret, closed, and limited to only a few stakeholders. 

 

Requests for information from BEREC about the 15-16 December meeting including the participants 

and agenda have been denied. 

Ensuring the extreme version of net neutrality was further solidified in a secret “expert” meeting with 

Marsden and van Schewick in February in Rotterdam. The event was not open to the public nor the 

criteria for selecting the experts disclosed. BEREC’s websites notes the existence of a special packet 
of information made for the meeting, but the packet is not available on the website. Strand Consult 

has made multiple requests for the materials of the meeting, but BEREC has not responded. 

 

In response to a question Strand Consult posed at the release of the guidelines on June 6, BEREC 
revealed that the “experts” were selected by Frode Sørensen and Henk Don of the ACM. The group 

comprises the collective “Friends of Frode” (FOF), those who are either professional net neutrality 

advocates funded in part by Google (van Schewick, Cooper); those who favor proactive regulatory 

intervention (Marsden); and a vendor to the European Parliament (Marcus). Henk Don said he was 
pleased with the “range of views” presented by the four FOF. But asking for intellectual diversity from 

the Dutch regulator with the most extreme net neutrality rules and the self-proclaimed activist regu-

lator from Norway is like describing a rainbow as having colors that range from red to pink. Clearly 

the two authorities did not make a good faith effort to create a true discussion. The meeting was held 
to provide further input on how to deliver extreme net neutrality given the limitations of the EU law. 

 
3. The discrepancies of the EU law versus the BEREC guidelines 
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There is no doubt that the EU Open Internet law is flawed, contradictory, and unfounded. For exam-

ple it purports to “protect end-users” while enshrining provisions that effectively deny them competi-
tion. It claims to “guarantee the continued functioning of the internet ecosystem as an engine of 

innovation” while there is no evidence that such rules do anything of the sort. It recognizes the “free-

dom to conduct a business” and the freedom of operators and users to contract for services, but then 

abridges that freedom with a series of arcane and arbitrary distinctions of how broadband access 
can be offered. It also complicates the matter invoking the Charter of Fundamental Human Rights 

and then turning over enforcement to telecom authorities, regulators which are not adjudicators of 

human rights.  

The EU rules do not make internet access cheaper, stimulate the ability offer new new services, or 

encourage the investment in network. But it does create potential revenue streams for lawyers, con-

sultants, activists, and bureaucrats. As part of the Digital Agenda, it is legislation which utterly fails 
to achieve the stated goals of exiting the financial crisis and creating competition and jobs. 

 

The EU net neutrality law says, “The objective of reasonable traffic management is to contribute to 

an efficient use of network resources and to an optimisation of overall transmission quality respond-
ing to the objectively different technical quality of service requirements of specific categories of traffic, 

and thus of the content, applications and services transmitted.“ To a normal person this would mean 

that the operator is managing the network to deliver the need functionality of the application to the 

end user. However the BEREC guidelines twist this into a labyrinth of regulations which make rea-
sonable traffic management near impossible. 

There are many discrepancies between the EU law and the BEREC interpretation. Significantly, the 

very name of the law and the guidelines differ. The law is promulgated for the “laying down measures 

concerning open internet access” but the guidelines are called “Implementation by National Regula-

tors of European Net Neutrality Rules.” These terms are not interchangeable in a legal sense nor do 

they have shared definitions. BEREC uses “net neutrality” opportunistically so that it can call upon a 

range of its own documents which do not cohere to the EU law. Moreover the terms “zero rating” nor 

“specialized services” never appear in the EU law, but they comprise a significant part of the 43 

pages of the BEREC guidelines. BEREC has indeed made new rules. 

The EU rules prescribe a small playing field for BEREC, but the regulatory group has decided to 
abdicate its role to enforce existing rules and instead to write new rules which expand its role and 

authority considerably. 

4. The BEREC process is driven largely by a single person 

If we accept that the three branches of the EU government have made a net neutrality law, the role 

of BEREC to enforce law is perfunctory. Every EU member state has a set of communications laws 

along with the EU laws. It begs the question as to why BEREC even needs to conduct consultation 

processes, as such processes have already been duly undertaken as part of the official EU rules. 
The truth is that BEREC is conducting its consultation as a means to give it legitimacy to remake the 

EU law. The only reason that this is happening is because one person, Frode Sørensen, is driving 

the process.  
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The BEREC process is chaired by Frode Sørensen and Ben Wallis from Ofcom in the United King-

dom. Given that the UK voted to leave the EU after 40 years, it is not clear what role the UK will play 
going forward. However it is notable that Ofcom did not support extreme versions of net neutrality in 

the UK, and it will not be surprising if it rejects the EU’s dysfunctional approach to net neutrality along 

with other EU regulation which its citizens believe to undermine its sovereignty. A review of the 

various BEREC documents shows little involvement by the UK’s Wallis, as his participation appears 

to be ceremonial. 

In any case, Frode Sørensen came to prominence in Norway as a so-called consumer advocate in 
a country with a soft approach to net neutrality. Participation in the regulatory regime by operators 

was voluntary and freedom to manage networks and price competitively was allowed. Strand Consult 

can find no net neutrality violations on record in Norway, and the country enjoys a high rate of in-

vestment in networks. 

But the Norwegian regulator has allowed Frode Sørensen to use its website as a bully pulpit, pro-

moting an extreme version of net neutrality that was not the official Norwegian policy. For example, 

Frode does not like zero rating, but it was never banned in Norway. Moreover Frode believes that 
the net neutrality legislation falls short of defining specialized services such that BEREC can regulate 

them. Now with his position in BEREC, Frode Sørensen has the opportunity to realize his vision of 

net neutrality, not the law the EU has promulgated. 

The EU law attempts to confine the regulation. But where the legislation stops is where Frode Søren-

sen begins. He has had for years a vision to limit, if not prohibit, zero rating, specialized services, 

and price differentiation beyond speed and volume. He has worked meticulously to gather support 

for these measures, even though they contravene the will of the people as expressed by the EU law. 
But for die hard net neutrality activists, facts and the law do not matter. BEREC’s job may be to 

enforce the law, but with Frode at the helm, it is rewriting the law and delivering the rules that it 

believes are appropriate. 

5. Zero rating – neither allowed nor prohibited 

Zero rating is nothing more than price flexibility. It is a business model enjoyed across every industry 

and even in the Internet itself. There would be no internet companies today if it were not for zero 

rating. Every Google search is zero rated by an advertisement. That is a third party subsidizes the 
cost so the end user does not have to pay. Alternatively the platform bears the cost. Around Europe 

today Tesla has installed free charging stations so that its customers enjoy zero-rated electricity. 

 

One European Commission goal in the Digital Agenda is to increase the use of egovernment ser-
vices. This could be achieved by zero rating all government platforms so that users could access 

essential government services for free. This would be a way to stimulate adoption in many parts of 

European where indicators lag. 

In one of the many absurdities of the BEREC guidelines, Chair Eschweiler pronounced that zero 

rating is neither allowed nor prohibited. Instead BEREC offers six parameters on which such offers 

will be examined, after operators have taken the risk to create them. In practice, this is de facto 
regulation. No serious company will take the risk. As such BEREC effectively regulates something 
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never mentioned in the EU rules and Frode succeeds to realize his vision of a neutral internet, re-

gardless of rights and freedoms of users and providers to contract for what they want. 
 

It bears mention that consumers almost never complain about zero rating, but Google-funded inter-

net activists do. There’s one very good reason why Google’s activists will fight to the death against 

zero rating. Up to 40 percent of data on a mobile subscription is advertising. That’s money that 

Google earns on its apps and related ad serving technologies. In every other media (radio, TV, print 

etc), advertising works to lower end user cost, but pur net neutrality effectively prohibits that adver-

tisers subsidize end users access costs. Instead users pay for ads they haven’t asked for and they 

don’t want. It is so surprise that hundreds of millions of people have downloaded ad blockers for 
digital self-defense and to lower their data cost. Operators would love to lower users data costs with 

a better advertising model and protect their users from malvertising embedded in ads but that would 

eat into Google’s revenue and create competition on the internet advertising market. 

As Google is running the show in the US and EU and net neutrality is how it protects its market 

share, don’t expect that regulators will allow operators to create a more dynamic, competitive market 

for online advertising. 

6. Specialized services – no one knows what it is (and BEREC’s guidelines are probably vio-

late competition law) 

Like much legislation, the EU law is an imperfect compromise. Many parliamentarians believe that 
they crafted the language which satisfies the Google-funded activists while placating operators with 

a soupcon of flexibility to make innovative offers and services. The premise of the law is reasonable: 

as long as basic, best-efforts internet access is provisioned, operators should be able to do what 

they want provided that they don’t degrade the Internet. Even Tim Wu wrote that “operators should 

police what they own.” 

However the best effort Internet is not as good as an optimized private network for many applications. 

Consumers have a variety of tastes and preferences and will migrate to the places where they can 
get a customized experience. The thought of the potential of people being online but not using one 

of the mainline platforms is concerning, so activists and regulators want to ensure that competitors 

are walled off from opportunities to provide alternatives.  

The EU law says nothing about specialized services, but not only does BEREC define it, it prescribes 

the very services that it will scrutinize. BEREC says that specific services VoLTE, IPTV, and real 

time health will be scrutinized if they are offered by operators as specialized services. This is blatant 

regulatory discrimination and contravenes the law’s provision of technological neutrality. Moreover 

by barring operators from participating in new markets, it appears that BEREC’s guidelines are vio-

lation EU competition law. 

7. BEREC is abdicating its jurisdiction in telecom 

The law and history of telecom regulation is largely about regulation to facilitate differential pricing 

for telephone service. Price differentiation has existed for decades in local calling versus long dis-

tance, in interstate versus intrastate communications, in business versus consumer services, and in 
low versus high-volume users. If net neutrality advocates support that the Internet should be a public 

utility like the telephone network, then it is ahistorical and illogical that differential pricing should not 
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be applied to the Internet, especially if the goal is to make it affordable for the maximum number of 

users. Thus BEREC’s indirect attempt to curtail zero rating is the opposite of what telecom regulators 

are supposed to do. 

Moreover it is unfortunate that the mobile industry and its customers are denied the pricing flexibility 
enjoyed by the energy and financial industries as Strand Consult has described in this research note. 

 

BEREC´s net neutrality guidelines will make it more difficult to launch new innovative services and 

will create a difficulty MVNOs and small and local content providers. 

8. Quality of network vs. quality of phone 

Much of the debate on net neutrality is about ensuring a good user experience, but both the EU and 

BEREC ignore the crucial factors which are most responsible for the quality of experience. It is a fact 
that at least 80 percent of the poor mobile experience is related to the user’s device, not the network. 

 

In 2014, 8 European telecom regulators petitioned the EU to investigate the role of smartphones in 

the user experience. The regulators of Denmark, Estonia, Finland, Iceland, Latvia, Lithuania, Nor-
way, and Sweden sent a formal letter to Daniel Calleja Crespo, Director General for Enterprise and 

Industry of the European Commission, requesting a labeling scheme for receiver performance in 

mobile phones Strand Consult describes that here. 

Unfortunately for consumers, the EU chose not to focus on the smartphone consumers buy but in-

stead to focus on net neutrality. The EU would rather hammer against European telecom operators 

which invest in networks in the EU rather that ruffle the feather of foreign mobile phone manufactur-

ers which export their phones to Europe. 

Strand Consult´s report The experienced mobile coverage - what is bogus and what are the facts? 

describes the challenges mobile phones create for consumers to realize a good network experience. 
 
9. BEREC select stakeholders based on best arguments 

It is clear from the BEREC guidelines that telecom regulators do not value the operators which invest, 

build, and run the networks which provide connectivity to Europe. The guidelines that BEREC has 

adopted conform to the provisions requested by groups such as Save the Internet, Access Now, and 
EDRi. They have succeeded to become the only stakeholders that matter in the EU net neutrality 

debate. Eschweiler confirmed this by answering a question at the event on June 6 regarding which 

stakeholders were allowed to participate in drafting the guidelines. He said that BEREC selects those 

which “have the best arguments.” Whether there is evidence for these arguments is evidently not a 
criterion. Moreover those stakeholders which have no voice, including children, the elderly, and the 

poor, are not included. 

10. European Internet activists are sponsored by US Internet companies 

Most journalists seemed to uninterested to explore the funding of Internet activists by the American 

Internet companies that drive EU policy making. However Strand Consult has reviewed the disclo-

sures and tax returns of the leading advocates. 

For example SavetheInternet.com is a project developed by the American net neutrality lobby Free 

Press. Over the years this group has received over $20 million to lobby on net neutrality. To create 
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the European version, SavetheInternet.eu, source code was appropriated from the American 

SavetheInternet.com. The European project has thus delivered more than 57,000 computer-gener-
ated emails to European regulators in favor of extreme net neutrality. One of leading partners in the 

project is Access, a global organization advocating for net neutrality. According to its website, it has 

they have received more than $2.4 million from American internet companies, and $1.2 million alone 

from Google.  

BEREC has demonstrated that it only takes professional activists seriously. They have succeeded 

to make the “best arguments” and thus, the activist arguments become the de facto rules. Cleary 

operators have not taken advantage of the process. They have not shown leadership or effective 

communication. If they have invested in any public relations or campaigns, it clearly has not worked. 

The rules show that operators’ needs and concerns are not important to EU policymakers.  

 
The conclusion is very simple. 

If you have followed this debate and if you've spent some time to familiarize yourself, EU net neu-

trality regulation is essentially feel good/look good policy. The EU tried to create rules which would 

seem like a win for the consumer—free internet and free roaming—while in truth these do nothing to 
create economic growth. 

Google-sponsored internet activists have been shrewd to focus on BEREC because they can exploit 

the regulatory authorities to make de facto rules, regardless of what the Parliament, the will of the 
people, decides. 

Europe's telecoms operators which invest billions of euros in vital infrastructure have been ignored. 

And rather than focus on what actually creates 80 percent of the poor Internet experience—the mo-
bile phone—policymakers focus on amorphous net neutrality rules. 

BEREC’s conduct in the net neutrality process with its lack of evidence and transparency is under-
mining the credibility of telecom regulators. BEREC’s guidelines turn national regulators into arbiters 

of human rights and clicktivist-driven demands. This will become a problem for the EU and regulators 

going forward as they will likely be challenged in court for subjective judgements. 

The net effect is that Europe has become the region where it is least attractive to invest in telecom 

networks - the challenges were visible at The FT ETNO Summit in October 2015.  
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Net neutrality: Feelings may be justified in the de-

bate, but there is no excuse not to follow an evi-

dence-based approach to regulation 
 

A complex debate 

There is no doubt that the net neutrality debate is complicated. Each country considering net neu-

trality rules has its own definition—from notions that all traffic should move at the same speed across 
a network to rules that enshrine modular internet architecture to other definitions. In a number of 

countries, calls for net neutrality have been coupled with arguments for freedom of speech, freedom 

from censorship, and respect of privacy.  

There is no doubt that these human rights are important, but whether these rights are being violated 

by operators’ traffic management practices is another matter. Making any net neutrality rule should 

be based on sound, verifiable evidence of consumer harm. Strand Consult has studied this issue in 

depth in various countries and has produced a report titled Understanding Net Neutrality and Stake-

holders’ Arguments. This research note provides some background on how the debate has evolved 

in the US and the Netherlands, two countries with net neutrality rules.  

What is good regulation  

The 10th Anniversary Edition of the Telecom Regulations Handbook published in 2011 for the world 

community of telecom regulators, observes, ”Regulation has potentially high costs. The regulatory 

process is inherently time consuming to administer and requires considerable expenditure of re-

sources. In addition, regulation can have unintended consequences which may be detrimental to 
customers and the ‘public interest’. No matter how capable and well intentioned regulators are, they 

will never be able to produce outcomes as efficient as a well-functioning market. . . Where regulation 

is necessary, regulatory forbearance is the key to good outcomes. . . In other words, the concept of 

regulatory forbearance rests on the goal of a gradual removal of ex ante regulation and an accom-
panying increase in the use of general ex poste competition regulation. ” 

Net Neutrality in the USA  

The American telecom regulator is the Federal Communications Commission (FCC). Calling it ”reg-

ulating the on ramp to the internet”, then FCC Chairman Julius Genachowski presented the Open 

Internet Report and Order in December 2010. He suggested that ”rules of the road” were needed to 

ensure that the principles that made the internet great would be preserved. Verizon has taken the 
the FCC to court, charging that the FCC does not have the authority to regulate the internet and that 

the ruling is a violation of the 1996 Telecommunications Act, the law which defines the powers of the 

FCC. The United States Court of Appeals for the District of Columbia hears cases with federal agen-

cies and earlier ruled that the FCC overstepped its jurisdictional boundaries on net neutrality. Oral 

arguments take place on September 9, 2013. 

Statements from former FCC Commissioner Robert McDowell may give Verizon some support. 

McDowell served from 2006 until earlier this year and was one of the two dissenters in the 3-2 vote 
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for the FCC’s Open Internet Order. Shortly after the FCC vote, McDowell published a 33 page dissent 

noting that there was no market failure that needed remedied, that the FCC does not have the legal 
authority to issue these rules, that the proposed rules are likely to cause irreparable harm, and that 

existing law and internet governance structures provide ample consumer protection in the event of 

market failure. He observed that there was no market assessment, evidence gathering, nor assess-

ment of consumer harm. McDowell explains, 

Furthermore, on the night of Friday, December 10, just two business days before the public would 

be prohibited by law from communicating further with us about this proceeding, the Commission 

dumped nearly 2,000 pages of documents into the record. As if that weren’t enough, the FCC un-

loaded an additional 1,000 pages into the record less than 24 hours before the end of the public 

comment period. All of these extreme measures, defying the D.C. Circuit, Congress, and under min-

ing the public comment process, have been deployed to deliver on a misguided campaign promise. 
 

McDowell suggests that the FCC should justify net neutrality rules with bona fide cost-benefit and 

peer-reviewed market analysis.  

Another who has observed the lack of empirical evidence for net neutrality is Clinton administration 

appointee and economist Ev Ehrlich in his report for a progressive broadband agenda. He notes of 

net neutrality,  

But there is no pattern of suppressed content. In fact, the episodes in which advocates claim that 

connectivity providers have restricted content are so infrequent that they are all repeated every time 

the list is reproduced. To the contrary, the value proposition offered by broadband access providers 

is that they won’t limit a customer’s range on the Internet—who would buy access from a provider 

who limited access? This fundamental truth about the Internet’s value proposition explains why there 

are so few examples of content suppression, and no prospect of it. Moreover, were it to occur, there 

would be a variety of other ways to address it, from the First Amendment to anti-trust law. 

 
NetNeutrality in the Netherlands 

Strand Consult's report Understanding Net Neutrality and Stakeholders’ Arguments contains a de-

tailed case study about net neutrality in the Netherlands based upon interviews with all the stake-

holders in the debate as well as a before and after financial analysis of operators. 
 

In the Netherlands supporters of net neutrality claimed that mobile operators charging higher fees 

for VoIP services was a form of censorship and that the use of deep packet inspection (DPI) was an 

invasion of privacy. Notwithstanding that DPI fulfills a similar function to standard web analytics and 
behavioral targeting tools that are used by many web applications and services to monetize user 

behavior, it is curious that net neutrality supporters did not use existing censorship and privacy laws 

to prosecute mobile operators.  

At the time of the rule making (the debate itself only took two months and included no evidence-

gathering), Bart Schermer, assistant professor in internet law at the University of Leiden, wrote an 

editorial titled “Net neutrality is not about human rights”. He noted that the Dutch rule only applies to 

operators, not to the government, so the government could filter or discriminate. Further, he noted 
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that the Dutch constitution and the European Charter of Fundamental Rights already protect human 

rights, so net-neutrality law is superfluous. He explains,  

 

For the discussion in and beyond the Netherlands it is important to understand what Dutch net neu-

trality is really about: it is about regulating the telecoms market and the behaviour of internet service 

providers, not about the protection of human rights. Mixing human rights in the net neutrality debate 

not only clouds our judgment on the best way to regulate the telecommunications market, it might 

also provide a false sense of security when it comes to the ability of governments to control the 

internet.  

 

There is no doubt that privacy, freedom of expression and human rights are important today as ever. 

But urgency is no excuse to avoid an evidenced-based approach to policy making. Indeed if the 
human rights abuses are so rampant as net neutrality supporters claim, then evidence gathering 

should be relatively easy and prosecution by using the relevant and existing laws and institutions 

should prove them right.  

The multistakeholder process - time consuming but fair  

One outcome of the FCC ruling was the creation of the Open Internet Advisory Committee, which 

includes some 30 representatives of all the stakeholders in the net neutrality debate. All of the meet-

ings are recorded, open to the public, and held in different locations to provide geographical reach 
for Americans. The videos and proceedings are published on the FCC’s website along with a means 

for public comment. The four working groups dedicated to investigating issues in mobile broadband, 

economic impact, transparency and specialized services have revealed a number of deficiencies in 

ruling. Most important, the Committee’s reports highlight that issues of internet traffic management 
are complex and involve any many actors. Indeed it is not just operators that deliver voice, video and 

data.  

 

There will be many emotional calls for and against net neutrality in the media in the coming days and 
weeks, but we hope that the court will keep remain impartial and judge the case on its merits.  
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If the goal of the Open Internet is to ensure users’ 

rights and a good network experience, why did 

the EU ignore 8 telecom regulators who wanted to 

expose bad smartphones? 
 

Strand Consult has for many years focused on providing consumers with good mobile network ex-

periences. In May 2013 we released the research note Telecom regulators in 8 countries launch war 

against smartphones, say consumers require transparency describing in how telecom regulators in 
8 countries asked for EU support to expose bad smartphones. 

Unfortunately, the EU closed its ears to the telecoms regulators from Denmark, Estonia, Finland, 
Iceland, Latvia, Lithuania, Norway, and Sweden. Instead it gave overwhelming attention to Google's 

and other US-funded net neutrality activists. 

There is much academic evidence that shows that the vast majority of poor mobile experience results 
not from the network, but from the phone. But this is not a sexy thing for the EU to regulate, as people 

love their phones and phone makers run circles around regulators. Besides, it’s just easier to blame 

bad experiences on mobile operators, even if there is no evidence for it. Regulation by the EU is not 

about righting a wrong, facilitating market entry, or creating competition. It’s about creating a story 

that EU is doing something for the consumer. As such, roaming and net neutrality rules were an-

nounced in time for summer vacation, but neither of these measures create jobs or stimulate growth, 

the point of the Digital Single Market exercise. 

Strand Consult’s report Understanding Net Neutrality and Stakeholders’ Arguments documents how 

Open Internet and net neutrality rules are made without evidence of wrongdoing or proof of promised 

innovation. 

 
In the report The experienced mobile coverage - what is bogus and what are the facts? Strand Con-

sult examines the many factors that create perceived mobile coverage. The conclusions are very 

simple: network neutrality regulation will not give consumers a better network experience. A better 

experience can only be achieved through increased investment in infrastructure and better phones, 
two things which the EU Open Internet rules do not promote. 

Let’s look at the facts when it comes to perceived mobile coverage 

For a long time Strand Consult has published reports and research notes describing the role of the 
smartphone in decreasing quality of mobile coverage. Most people blame their poor mobile experi-

ence on mobile operators and their networks, not the makers of smartphones. However the data is 

mounting that smartphones are the leading culprit of poor mobile coverage, and telecom regulators 

are taking action, even if the EU ignores them. Read our research note about this topic. 
 

Led by the telecom regulator in Denmark, eight nations came together on a common approach to 
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the EU to demand that the challenges faced by consumers with their smartphones be addressed. 

Denmark, Estonia, Finland, Iceland, Latvia, Lithuania, Norway and Sweden sent a formal letter in 
2013 to Daniel Calleja Crespo, Director General for Enterprise and Industry of the European Com-

mission, requesting a labeling scheme for receiver performance in mobile phones. Read the call for 

EU labelling scheme. 

Having created a national framework for the deployment of mobile masts, recognizing the role of the 
smartphone in network experience, and incorporating the antenna studies of Gert Frølund Pedersen 

at Aalborg University, there is no doubt that Denmark is on the forefront of ensuring quality mobile 

coverage. Strand Consult is pleased that the debate it created as a result of its report “How mobile 

operators can reduce cost for mobile masts and improve regulation” has helped political leaders to 

understand that mobile coverage requires the cooperation of many stakeholders and that poor mo-

bile coverage is not because operators are unwilling to build mobile networks. Read our research 

note about this topic. 

 
To improve network experience, an EU labeling scheme would have profound implications, enabling 

consumers and the media to focus on the quality of modern smartphones. This action would encour-

age phone manufacturers to realize the challenges that their phones create on the network and 

encourage consumers to choose their smartphones more carefully. 
 

There is no doubt that the modern smartphone is a more complex piece of computer machinery than 

most people appreciate. Strand Consult’s research note about the Samsung Galaxy S3 highlights 

some of the challenges that smartphones present to mobile operators and consumers. Read about 
the 10 things that will give you mobile coverage. 

 

Mobile operators face many challenges as the number of users, smartphones and traffic explode on 

their networks. Therefore when trying to build and run mobile networks, operators must provide a 
common framework for the dialogue they need to have with stakeholders including political leaders, 

regulators, municipalities, site owners, the media, and the public. 
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The EU’s net neutrality rules and BEREC's imple-

mentation guidelines are a threat to MVNOs that 

want differentiate themselves 
 

When the Body of European Regulators for Electronic Communications (BEREC) presented its 
guidelines for national regulatory authorities to implement the EU’s Open Internet rules. While the 
EU may have agreed on rules, in practice, it is BEREC's interpretation that decides what is allowed. 
BEREC has an expansive interpretation of net neutrality (a term never used in the EU rules), has 
introduced services to regulate that are not found in the official EU rules, and seeks to scrutinize 
ways that operators can earn revenue in future. 

This is particularly bad news for mobile network virtual operators or MNVOs, which don’t own their 
networks, but need the ability to differentiate themselves to different market segments. This note 
describes the efforts of a number of important niche MVNOs. We describe a variety of MNVOs ser-
vice specific communities, including military veterans, low-income inner city communities, and the 
lesbian, bisexual, gay and transgender (LBGT) community. However this analysis applies to a variety 
of niche, ethnic, religious, and other communities which wish to use creative business models and 
unique content. The analysis show that their growth will be imparied if BEREC’s implementation 
guidelines don’t change. Essentially the regulations and their interpretation will cement the market 
positions of Google and Apple, those companies which own and operate the apps stores which are 
the heart of the mobile content industry. 

Net neutrality advocates claim that rules are needed to stop operators from blocking for, content. 
Strand Consult knows of no operator that would willingly do that—however a government would. In 
fact as this research note shows, operators would be interested to promote gay content, particularly 
to those segments which desire it. The LBGT is almost a $1 trillion market in the US alone. In 1988 
the Wall Street Journal called it a dream market because of its size and buying power, brand loyalty, 
influence, and economic resiliency. Reports suggest that upwards of 70% of this community would 
be willing to pay a premium for products and service that support LBGT life. Indeed Gay Mobile was 
launched in Denmark, the first country in the world to recognize same-sex unions. 

Strand Consult has published a series of research notes and reports on net neutrality, including the 
report Understanding Net Neutrality and Stakeholders' Arguments. In addition to its expertise on net 
neutrality/Open Internet, Strand Consult has for many years been published the most information 
about the MVNO market. The new rules which make de facto bans on zero rating by subjecting 
operators to a multi-part pre-approval strategy will fall especially hard on MNVOs, those firms that 
like to take advantage of marketing strategies such as zero rating and sponsored data to distinguish 
themselves. 
 
As comments of BEREC Chair Wilhelm Eschweiler revealed in the proceeding, BEREC selects its 
stakeholders based on the “best arguments”, not the best evidence. Net neutrality activism in the 
EU, largely funded by American Internet companies and foundations, has developed compelling, 
emotional arguments. It employs academics from Harvard and Stanford, one of which BEREC invited 
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to develop its guidelines to implement net neutrality. Network operators, on the other hand, have not 
invested time or resources to develop compelling policy arguments. Moreover, MVNOs, started by 
a range of entrepreneurs, lack a trade association to advocate for its interests. Operators assume, 
foolishly, that BEREC will take a rational, evidence-based approach. The reality is that consumers 
increasingly enjoy mobile connectivity and ever falling prices, which leads to the conclusion of less 
regulation. But BEREC will not take the reality into account. Nor will BEREC consider the overwhelm-
ing academic conclusions that net neutrality has ambiguous, if not negative, effects for the Internet 
ecosystem. 

BEREC's primary concern is to look good to internet activists. Seeing the mob fiasco which over-
whelmed the FCC in 2014 during its Open Internet consultation, BEREC capitulated to the net neu-
trality lobby from the start, giving groups Save the Internet, Access Now, and EDRi the interpretations 
and provisions they want in the guidelines These groups will be sure to keep the pressure on BEREC 
over the the next month to ensure that BEREC does not adopt a more reasonable approach. Google 
should send a big thank you to BEREC for the protections it wins for its market share and future 
revenue, which more than compensates for the antitrust fine that Margrethe Vestager and DG Comp 
could muster against the global giant. Some $200 million has been spent by American foundations 
in net neutrality advocacy over the eyars, effectively protecting their portfolios heavy on Google 
stock. Google alone has spent at least USD 1.6 million on the three leading EU net neutrality advo-
cacies in the last 5 years, as their donor lists mention. 

Case: Gay Mobile - a concept which could succeed in many parts of the world but faces reg-
ulatory barriers 
In 2005 Strand Consult described how the successful Danish MVNO CBB together with entrepre-
neurs from the LBGT community launched Gay Mobile - a concept that would likely do well should 
in countries such as the US and Brazil with large and active LGBT communities.  

Such community-based MVNOs are willing to zero rate content which may be important, for example 
websites for LBGT non-profit organizations and information on LBGT rights. In addition many busi-
nesses would like to sponsor LBGT internet access in exchange for the opportunity to market their 
goods and services. Moreover gay consumers could have a mobile subscription in which they earn 
points for visiting particular websites, points which could be redeemed to reduce the cost of mobile 
service; to consume goods and services offered by LBGT-friendly vendors; or to donate to LBGT 
non-profit organizations, similar to Visa’s Equality Card. 

Strand Consult fully supports these important developments for consumers to find content and ac-
cess that reflect their particular preferences, but sees many regulatory and discriminatory barriers 
will inhibit the growth of this diversification in the market, perversely because of restrictive “open 
interent” rules. These net neutrality rules will likely prohibit operators from packaging mobile services 
for the LBGT community, for example providing specialized content, goods and services.  
 
Strand Consult is concerned not just about the negative impacts that could befall the LBGT commu-
nity, but any number of communities. This example applies to Ay Yildiz in Belgium (Base) and E-
Plus in Germany, operators that have specific strategies for Turkish-speaking users. Regulations 
adopted by the EU over the years have commoditized telecommunications, forcing users to select 
service based on parameters for speed, volume, and price—which ironically serve to entrench the 
power of the incumbents, those with the largest networks and the ability to compete on prices. But 
this is detrimental to MVNOs and sub-brands which increasingly need to differentiate themselves 



 

    

The EU’s net neutrality rules and BEREC's implementation guidelines are a threat to MVNOs that want differentiate themselves   

Page 3 of 4 

 

through marketing strategies, as overall prices have fallen so low. This also marginalizes community 
and entrepreneurial efforts to promote specific content and services to affinity groups, obliging them 
to use the mainstream platforms such as Google Search and Google Play, which are also dominated 
by giant content providers, relegating users to find their interest on the far end of a long tail.  
 
Defense Mobile is an MVNO focused on the millions of veterans in the USA and gives 10% of its 
profits to programs for veterans’ families. It also addresses a problem that some two-thirds of veter-
ans fail to take advantage of state and federal government benefit programs for which they are enti-
tled (health, education etc) because they don't have a way to find out about them and because a 
comprehensive list can't be found in Google. Defense Mobile operates a proprietary app, Milisource, 
that helps subscribers search through almost 1000 programs and operates a call center staffed en-
tirely by veterans. Defense Mobile is an MVNO which could add additional value to its subscribers 
through free and sponsored data on important topics for veterans, but like many MVNOs, cannot 
afford the regulatory costs of case by case adjudication for every beneficial program it wants to offer. 
So its subscribers are denied improvements. 

Some BEREC supporters claim that zero rating might be allowed if all of the content in the same 
class or category is zero rated or if all operators do the same practice But this removes the compet-
itive differentiator for MNVOs if they are the only player in a market offering the service. Strand 
Consult expects that this will be a difficult determination, and will force BEREC into dangerous judge-
ment calls. Consider the LBGT case. Its community members are not monolithic and individuals 
have a range of tastes, for example in adult content. 

Strand Consult predicts that BEREC’s six part approval criteria for zero rating will be a nightmare for 
national telecom regulators. A glimpse of the future can be seen in Slovenia today, a country’s whose 
net neutrality rules expressly allow price discrimination. The Slovenia regulator AKOS pronounced 
zero rating okay for the state-owned incumbent to offer its subscribers free viewing to the Champions 
League and to its proprietary cloud service. But AKOS simultaneously prohibited smaller independ-
ent operators from offering free Slovenian content, apps, and services—none of which were a com-
petitive threat by market size or data traffic. The Slovenian operators are promoting the EU's Digital 
Agenda goals to promote European content and digital development, but they have been punished 
by their regulator. All of the country's network operators are suing the telecom regulator in response 
to the blatantly biased ruling. 

Litigation in the US on the issue has been continued for some years. Metro PCS was the first operator 
to offer 4G in 2010. This operator feared losing low-income customers as it migrated to premium 4G 
plans, so it offered inner-city African American communities unlimited talk, text, and free YouTube 
for $40/month, $20 cheaper than its premium plan. Elitist net neutrality organization Free Press de-
manded that the FCC stop the offer. MetroPCS defended its offer in court, but with restrictive net 
neutrality rules that threatened its ability to offer flexible pricing and hence its financial viability, the 
company agreed to be acquired by T-Mobile. The US has one less network operator today, not to 
mention the lost welfare to the low-income communities which could have enjoyed such a plan. The 
issue is still being litigated, and will likely go to the Supreme Court where judges will recognize that 
sponsored data and zero rating are protected under the First Amendment, Freedom of Speech. 
 
How BEREC, Google and net neutrality activists will punish those which dare to offer niche 
content and alternative means to access the internet 
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It would seem that members of the LBGT and other communities which will be denied opportunities 
for specialized mobile services should speak out against BEREC’s heavy-handed approach. How-
ever we expect that if they dare, they will face the backlash of a global network of highly sophisticated 
activists which threaten and intimidate anyone who dares to question the net neutrality orthodoxy. In 
India for example, they conducted app store vandalism, purposely downgrading the ratings of apps 
as a means to punish those companies which dared to create alternatives to the status quo. India's 
elites, including the leaders of its net neutrality movement, didn’t want the poor to be empowered 
with free WhatsApp, perhaps the world's most popular app. So they would rather that the poor be 
denied internet access all together than have a free version of Facebook, which incidentally creates 
competition for Google in the online advertising market. It is important to point out that Indian activists 
have no complaints about Google advertisements shown to the poor, only Facebook’s.  

It is unfortunate that the mobile industry and its customers are denied the pricing flexibility enjoyed 
by the energy and financial industries. Strand Consult has described in a number of reports how 
credit card companies have partnered with affinity, philanthropic, and political organizations to create 
shared revenue and social benefit. Gay Mobile, Defense Mobile, Ay Yildiz, and other MNVOs and 
mobile operators would like to offer their customers more diversified mobile services—different con-
tent, different prices, affiliate point programs, and rewards--but the one-size fits all approach adopted 
by BEREC and the FCC makes this increasingly difficult. 
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Should you trust Sir Tim Berners-Lee on net neu-

trality? 
 

Strand Consult eagerly awaits action from the Juncker team, particularly Andrus Ansip, VP for the 

Digital Single Market. In our earlier research note, we observed that Ansip in his confirmation speech 

reiterated the goals first described by Neelie Kroes, but were ultimately not delivered. Kroes lost 

political capital on net neutrality, and Ansip does not want to make the same mistake. He has come 
out with in support for the notion even though it contradicts his libertarian roots. 

Politicians engage in feel-good, look-good populist rhetoric about net neutrality where emotions sub-

stitute for facts, but it’s a slippery slope. As has been revealed on numerous occasions, most recently 

this week in the US with the FCC rejecting two Congressional bills that would enshrine net neutrality 

in favor of regulating the industry under the monopoly era framework of Title II, net neutrality is 

probably a Trojan horse for continued regulation of the telecom industry with the ultimate goal to turn 

private networks into public utilities. 

Recently Ansip launched a blog in which he states his hope that many guest writers will compose 

articles. His first guest is Sir Tim Berners-Lee who writes that net neutrality is critical for Europe’s 

future. We understand why Ansip wants to align with Sir Tim Berners-Lee; not only did he invent the 
World Wide Web, he is European. Given that so many Europeans defect to the US to take advantage 

of its innovation ecosystem, the number of superstar innovators based in the EU is limited. 

 

However we believe that Sir Berners-Lee’s motivation to support net neutrality is not entirely virtuous. 
As in detailed in an article by Watchdog.org, Berners-Lee is a both a board member and beneficiary 

of the Ford Foundation which has poured $46 million into net neutrality activism around the globe in 

recent years. Apparently it’s a small price to pay for the world’s 2nd largest foundation to protect its 

tech-heavy investment portfolio with large holdings of stock in companies such as Google, Amazon, 
and Microsoft, companies which stand to gain from net neutrality regulations. These are also the 

companies EU authorities are targeting for tax evasion and monopolistic practices. We predict that 

the EU attempting to pursue parallel tracks of simultaneously rewarding and punishing these com-

panies is bound to collide. 

In any case, Sir Berners-Lee has made an extraordinary achievement, and we should celebrate him 

for it. But it doesn’t mean that he should manipulate the facts or portray net neutrality as holy religion. 

Human rights, innovation, and progress are very important, but they have little to do with net neu-
trality, which is just a clever way to privilege one set of companies over another. 

Openness on the web is not under threat. Europeans consume more data than ever on increasingly 
faster broadband speeds. The fact of the matter is that the Tim Berners-Lee’s World Wide Web 

which was the killer app on the Internet is now being supplanted by mobile applications and stream-

ing video. Companies that designed their offerings for an Internet dominated by the web, fear losing 

out as users switch to different platforms. 
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The academic literature on net neutrality, some 7000 articles, is largely theoretical. The authors of 

the most cited articles disagree about whether rules are even needed. Though there are articles 
based on game theory models that favor net neutrality, their authors largely agree about the ambi-

guity of the results. These models have not been tested with real data, and they have difficulty to 

reflect the complex reality of today’s internet ecosystem. 

EU authorities should be commended for taking the necessary steps to investigate the need for net 

neutrality, but their official reports do not provide support for more rulemaking. EU competition au-

thorities found no evidence of violations on content or interconnection networks. The Body of Euro-
pean Regulators for Electronic Communications (BEREC) noted in its latest report, “For the time 

being, the situation appears to be mostly satisfactory and problems are relatively rare.“ The EU Par-

liament’s own report concludes that “Preventative measures for threats that may or may not appear 

risk doing more harm than good.”  

We can observe that net neutrality is already delivering unintended consequences in the Nether-

lands. The law was supposed to unleash a flowering of Dutch content, but instead it creates the 

“Netflix effect”; Dutch networks are now clogged by a single American player. When Netflix launched 
in the country, its traffic ballooned from zero to 20 percent of all downstream network capacity almost 

overnight with just a few subscribers. Imagine what happens when Netflix reaches its goal to grow 

subscribership to one-third of all households. Literally the entire network will be taken up by its video 

streams. 
 

By hijacking the language of net neutrality, Netflix hopes to win price controls on interconnection 

(and fiats to require operators to place its servers in their facilities) to solidify its market position 

against other video upstarts. Netflix has lobbied the FCC hard and got its wish: the definition of 
broadband was changed to suit its desire and interconnection is now part of net neutrality, something 

that was never regulated before. Indeed net neutrality originally defined was only about last mile 

access, but Tim Wu’s brilliant concept is an empty vessel that lends itself to unlimited rebranding for 

the crise du jour. 

Europeans engage with many kinds of online firms, access networks, search engines, social net-

works, app stores, websites and so on. All have the ability to behave in discriminatory ways. A true 

neutrality regime would demand non-discrimination rules on all digital technologies with the same 
protections for consumers across the board. To make antidiscrimination rules against just one type 

of firm is discrimination in itself. 

Net neutrality activists like to claim that the Internet is better and different than other technologies 
and is therefore subject to special protections, even if it means equating free speech and human 

rights to their favored technology. 

The fact remains that two-thirds of the world’s population is not online today. For these people, pri-

marily in the poorest parts of Africa, Latin America, and Asia, freedom of speech is still about basic 

access to radio, TV, and print. But analog technologies are not cool for most net neutrality advocates, 

so they ignore these media where the greater part of the world’s free speech violations occur. Few 

of these activists said anything about the recent atrocity against the Charlie Hebdo magazine in 

Paris. 
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What net neutrality advocates do instead is lobby against zero rating, a business model that helps 

truly impoverished people access the Internet with their mobile phone. Programs like Facebook’s 

Internet.org allow grandmothers in India to message with their grandchildren in the UK. Banning the 

ability to communicate with loved ones is cruel.  

 

Europeans already have strong Internet protections under existing telecom laws, and telecom regu-

lators already have the power to enforce and punish discriminatory activities. In lieu of making re-

dundant laws, the Nordic countries maintain a multi-stakeholder dialogue on net neutrality. This has 
kept violations away for more than five years. On top of that, the process involves a variety of stake-

holders, building community in a collaborative way. 

Is net neutrality is critical for Europe's future? There is no empirical evidence linking net neutrality to 
economic growth. The far greater issue is the digital skills gap. Almost 40 percent of Europeans don’t 

have the skills they need to participate in the digital economy, and there are one million vacancies 

on the continent as a result. 

It’s understandable to desire protections in the digital society, but a packet is not a person. Efforts 

should be focused to empower people, not micromanage networks. The most effective way to ensure 

human rights is to ensure quality education and employment opportunities for all Europeans. The 

jobs of the future require the skills to innovate differentiated services in the Internet of Things and on 
smart networks like 5G, not the dumb networks desired by net neutrality. 

As an engineer Sir Berners-Lee should appreciate the need and freedom to innovate dynamic sys-
tems such as the Internet. Net neutrality is conservative argument to keep things the same. With 

more than a decade of recession, most Europeans want things to improve. 

Strand Consult has spent significant time and resources to to understand the net neutrality debate 
in various countries.  
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The Moment of Truth 
 

– A Portrait of the Fight  

For Hard Net Neutrality Regulation  

by Save the Internet and Other Internet Activists 
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